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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

VI SX, INC.,

No. C98-4842 CRB (BZ)

Plaintiff(s), No. C00- 0870 CRB (BZ)

No. C00- 0869 CRB (BZ)

V. No. C00-0871 CRB (BZ)
NIDEK CO, et al., MDL NO 1319

ORDER DENYI NG MOTI ON TO
ENFORCE DOCUMENT SUBPCENAS

Def endant ( s) .

and CONSCLI DATED CASES

N N N N N N N N N N N N

Before the court is VISX's notion to enforce docunent
subpoenas issued to at least 16 third parties. Relying on
Fed. R Cv. P. 45, N dek asserts that this court |acks
jurisdiction to rule on the subpoenas, because they were
i ssued by courts outside the Northern District of California.

Under Rule 45, the only procedure for enforcing a
subpoena duces tecumis to institute contenpt proceedi ngs
before the district court that issued the subpoena. See Fed.
R Cv. P. 45(e); Schwarzer, Tashima & Wagstaffe, Rutter G oup
Prac. Guide: Fed. Civ. Pro. Before Trial 8§ 11:409, 11:949
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(2001) . !

Despite the clear |anguage of Rule 45, VISX argues that
this court has jurisdiction to enforce the docunment subpoenas
because it is the transferee court in nultidistrict
l[itigation. VISX bases its argunment on 28 U . S.C. § 1407(b),
whi ch states:

[t] he judge or judges to whom such [rultidistrict]

actions are assigned . . . nay exercise the powers of a

district judge in any district for the purpose of

conducting pretrial depositions in such coordinated or
consol idated pretrial proceedings.
28 U.S.C. § 1407(b) (enmphasis added).

The flaw in VISX s argunent is that 8§ 1407(b) expands a
transferee court’s discovery powers only to pretrial
depositions.? Had Congress wanted to expand t hese powers to
docunent subpoenas, it would have said so. VISX has not
produced, and the court has not found, any legislative history
or commentary to suggest Congress neant sonething other than
what it said.

VISX relies on two cases construing 8 1407(b) which hold
that a transferee court may enforce a subpoena for the

production of docunents at a deposition, issued by the

district court in which the witness is located. See In re

! Likew se, only "the court by which the subpoena was
i ssued shall quash or nodify the subpoena . . . ." Fed. R
Cv. P. 45(c)(3)(A). See also Inre Arnstrong v. Red R ver
Entertai nnment of Shreveport, 1997 W. 739616 at *1 (Bankr. E.D.
Ark. Nov. 12, 1997); Aquinaga v. United Food and Commerci al
Wrkers Int’l Union, 1993 W 405964 at *2 (D. Kan. Sept. 27,
%993)3 9A Wight & MIler, Federal Practice & Procedure § 2459

1995) .

2 Under Fed. R Civ. P. 30(d)(4), even in non-
mul tidistrict litigation, the court in which the action is
pendi ng has jurisdiction to issue orders wth respect to
depositions taken in other districts.
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Factor VI11l or I X Concentrate Blood Prods. Litig., 174 F.R D

412, 415 (N.D. Ill. 1997);% In re Sunrise Sec. Litig., 130

F.R D. 560, 585-86 (E.D. Penn. 1989). Neither of these cases
consi der whether 8 1407(b) extends a transferee court's
authority to enforce a docunents only subpoena.

VI SX further asserts that the interests of judicial
econony and of uniformty require this court as transferee
court to rule on all the subpoenas. However strong those
interests may be, they exist in any case in which subpoenas
duces tecumissue fromcourts other than the district in which
a case is pending. Yet Rule 45 is clear that such subpoenas
can only be enforced in the district in which they were
i ssued.

For the foregoing reasons, it is hereby ORDERED t hat
VI SX' s notion to enforce docunent subpoenas is DEN ED

Dat ed: June 27, 2002

Bernard Zi nmer man
United States Magistrate Judge

N: \ Denysup2. ord

® Wiile it is not altogether clear whether the subpoena
in Factor VIII was for docunents only or was for docunents to
be produced at a deposition, conpare 174 F.R D. 415 with 413,
415-16, the court in its analysis treats the subpoena as if it
were connected to a deposition and offers no justification for
extending 8 1407(b) to a subpoena requiring only docunent
production. See id. at 415-16.




